
November I I, 2002 

Wil l iam Mahcr 
Chief, Wireline Competition Bureau 
Federal Communications Comniissiwi 
450 12Lh Strcct S.W. 
Washington, D.C. 20554 

Re: Ex furte 
CC DockeiNos. 01-338.96-9E3 98-147 

Dear M r .  Maher: 

C;lobalc.oin, Inc. (“Glob:ilccm”). a p3vate iy  held Lomprtii ive !oca1 exchange 
telecommunications providei-. Tiles this e . s p w / ~ ’  letter to furthcr comment on why 
requestinf carriers should be able to obtain a “fresh look” at long term special access 
cominilments when existing special access circuils are converted to Unbundled Network 
Elemcnrs (“UNEs”). 

The Commission in  the Notice of Proposed Rulemaking invited comment on 
whether and on what bases competitive camers may be able to obtain a “fresh look” at 
long term special access commitments. Globalcom proposes that competitive carriers bc 
pelmilled a “trcsh look” d i c i i  (1  coiiipi,fifiiv corricr coi~iini~s lo tnaitiraiti rlie converted 
[ / N E  loop ( / l i d  /rtr/ispor/ coi i ih i / i ( i f io i i  JOr rlrr r(,/iiuirzin,y tlurofioir qfzlie special access 
cwirrwr r o n i r .  In such ii case, the incumbent Ioc;il exchange carrier (“ILEC”) would 
recover i t s  non-recurring and recurling special access ta r i f f  chargcs assessed prior to the 
conversion of the circuit and would rccovcr thc TELRIC rates for the same facilitics for 
the sinie 01- longer duration as the CLEC’s original commitmcnt for the special access 
c i rcu i t . 

I 

This proposal i s  l’air and reasonable for several reasons. First, termination 
liability provisions within special access tariffs are premised on the notion that the 
cusomei~ i s  terminating s c i - v i x  p t i  iiiaiiciiiiy iliid d ic  k i g i i i d  io ;oiripcn;a:c :he pr~vider 
for invcsting i n  the network Cacililies over which the special access services were 
provided. That premise i s  not appropriate where the circuit continues to provide service 
when i t  is  re-classified as a UNE. There i s  no tcrmination of service when the 
compelilive caiTier maintains the circuit, now ii UNE loop/tl.ansport combination, for the 
rcmaindcr of the term since the circuit i s  simply retagged as a UNE. There i s  no change 
in the functionality of the c i i c u i t  and no disconnection oi- interruption of scrvice. 
Basically, this i s  nothing more than a bi l l ing change. 

I 
Rcv iew of (he Section 25 I Unbundlinz Obligations of  Incumbent Inca1 Exchanne Carriers; 

Implemcntation of the Local Comrxtition Provision o f ihc  Telecommunications Act of 1996. Deployment 

of Wireline Serviccs Offerine Advanced Telecommunicatlons. CC Docker Nos. 01-338.96-98, & 98 47, 
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Sccond, termination fccs rcsult i n  a n  incqtiitablc monetary windrall for the TLEC. 
This is so bccatisc thc ILEC i-ccovers bolh special access tcrmination fees lor circuits that 
the CLEC will continue to use and TELKIC i’aics lor a period of time that is no shortcr 
than thc original term of the special access contract. 

Third, termination fees ai’e anti-cornpeliLive sincc lhcy  unl’airly incrcasc the 
operating expenses of competitive carriers and effectively removc thc economic bcnctit 
of converting existing special access circuits to UNEs. By making i t  uneconomical to 
coiive~t these cii-cuils LO ONES, teiminalion fees force competitive caiTici-s to continue to 
pay highcr spccial acccss riitcs i.alhei. than  TELRTC based UNE ratcs. 

Foui.th, the assessinent 01 krniination fees is patently unjust. Competitive 
carriers purchased special acccss circuits as substitutes for UNEs and loop/transport 
combinations. As thc Cornmission is well awiirc the United Srates Supreme Court held 
that the Commission’s rules on combinations of network clements did in  fact comply 
with t h c  Telecommunicaiionb Act of 1996 and that  the Eighth Circuit erred i n  vacating 
Rules 3 l5(c)-(f). Thus, but  for the Eighth Circuit’s ruling err, competitive carriers would 
n o t  havc ordci-cd special access circuits and ILECs would not have been able to force 
highcr special access rates or cost prohibitive termination fees on competitive caniers 
who only needed the underlying UNEs. It I S  patently unfair to allow the ILECs to collect 
leimination lccs in  these circumstanccs. 

It IS for rhcsc reasons the FCC should find that a CLEC should be relieved of 
termination penalties whcn i t  converts spccial access circuit(s) to UNE(s) so long as t h e  
CLEC agrccs to purchasc the UNE(s) ovci’ the same or longer duration as the CLEC’s 
original commitmen1 (‘or the special access circuit. The Commission has the authority to 
rcndcr such a dccision and has cxcrcised such authority in similar circumstances i n  the 
past. 

Termination Fees Are Improper Because There Is No Termination Of Service 
If The CLEC Maintains The Loop/Transport Combination 

Fur The Remainder Of The Term 

Thc Illinois Commerce Commission (“ICC”) recently addressed the issue 01 
whethci- [he convci.sion of a special acccss circuit to a UNE loop/transport combination 
undcr the terms of Amerilech Illinois’ intrastate special access tarilf should trigger 
special access early teimination lees if thc conversion is madc prior to the end of the term 
of the agreement.’ The ICC is onc o l  the first public uti l i ty commissions to have closely 
examined this issue under the Lei‘ms of ;in intrastate special access tariff.’ 

(ilohalcurn. Inc v .  Il l inois Bcl l  Tclciihone Cornuanv d/b/a Ameritech Ill inois, LCC Docker 02- 2 

0365. (111. CC Oci. 23, 2002). Final Order :itt;iched herero 3s Atlachment I 

Notably,  [he ICC was asked to render :I dcci,irrn [hat interpreted Arncriicch’s FCC t;irlli but the 
ICC cliosz n o t  10 do s o  due ro jurihdicii(inal concernh. ;I[ 44. 



The ICC concluded that no “icrtnination” occurs, within the meaning of that 
tai.iK, fur thc purposes of collccting carly tcrniination cliargcs, whcn thc circuit i s  
conveited. so long as, the competitive carrier agrees to maintain the UNE loop/transport 
combination lor the ue/wii ider o f ’ h  specid C I C C ~ S S  renil. The ICC held that the 
tci-inination charge contained in  thc intvast:ite special iiccess tai iff  is 

not designed for- thc situation presented here, whei-e the provider-customcr 
relationship coiitinucs with respect to the pertinent functionality, albcit 
under what amounts to ii preater discount then originally contemplated. 
The customer’s continuing term commitment shields the provider from the 
risk o f  carrying unuscd facilities. The continuing revenue stream also 
insulates the provider ag:iinst additional economic loss, because the 
lorwai-d looking cost of scrvicc is  accounted for through the TELRIC cost- 
tletet-mination meihodolo5y.’ 

Ainerilech Ill inois’ intrastale special access tar i f f  mirrors its intcrstate special 
access tariff, so the FCC can rcadily apply the TCC’s analysis to the federal tariff. 

Special Access Termination Fee Clauses Are Not Designed For Conversions 

Significantly, in rendering i t s  decision, the ICC concluded that the termination fee 
pi.ovisions contained within special acccss tariffs were i i o r  de.vigned nor iizterzded,for lhe 
circifrii.$/om? “f ’n umv?i-.\iofi. As cxplained above, the tcrmination fee provisions are 
pi-cdicated on the (act that thc customcr i s  actually tcrminating servicc and no longer 
using the facil it ics or lunctionality o f  thc circuit. Conversions, on the other hand, result 
in the CLECs continued usc ot the facilities m d  l’unctionality o f  the circuit, albeit i n  a 
UNE l’orm. Moreover, the ILEC continues to receivc compensation for the circuit 
through TELRIC ra ta .  

Termination Fees Result In A Windfall 

Moreover, the application o f  the termination fee provisions to conversions are 
economically damaging to CI,ECs and, since they are not designed for these 
circumstiinccs, unfairly and wrongly resuit in a monetary windtall to the L L K .  I h e  
ILEC not only continues t o  rcccive revenue undcr TELRIC, i t  also receives a lump sum 
paymcnt i n  termination fees that i n  many cases i s  tcn to twenty times the monthly 
recurring cost. In Globalcom’s specific set orcircumstances, Globalcom would have had 
to pay approximately $1.3 Mi l l ion in termination fees in oi-dcr to convert i t s  circuits and 
consequently wait ovcr a year beforc it could recoup the termination fees through savings 
recognized by converting the circuits. Globalcom witnesses who testified in the ICC 
proceeding stated that the tennination fees were not only cost prohibitive bul also 
removed the benefits of TELK[C versus retail special access. Consequently, they 
explained that i t  made no economic scnse to convert the circuits. 
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More importantly, 3s the ICC concluded. CLECs “continuing term commitment 
rhiclds the provider from thc r i s k  ofcari’ying unused lacilities. The continuing revenue 
stream iilso insulates thc provider against addiiional economic loss, because the CLEC 
will pay the I L K  the TELRlC rates for the facilities.”’ If ILECs are permittcd to assess 
1crmin;ition fces whcn cii.cuils x e  convened, ILECs w i l l  be recipicnts of an un.just, 
unrcasonablc, and inequitable windlwll. Specif~cally, the ILEC receives the retail rates 
[hat were actually paid by the CLEC prior to convcrsion, a termination lee (which i s  thc 
dollar difference betwccn thc lcrm that could have been completed prior to conversion), 
plus TELRTC rates for the t-cmaindcr or the original term, i f  not longer. The termination 
Ice i n  these circumstances i s ,  therefore, improper. 

Termination Fees Create An Economic Disincentive 
To Convert Special Access To UNEs 

Having the right to convert existing special access circuits to UNEs has no benefit 
if the cost of converting the circuits i s  economically infeasible. Onc of the  purposes of a 
termination fee is ro ensure that the customer maintains the circuit for the duration of the 
term. Here, that objective results in ILECs ensuring that CLECs maintain special access 
circuits, not UNE combinations of  loop/lransport This results in higher operating costs 
for CLECs which places them iit 3 competitive disadvantage to LECs. 

The requirement that CIdCs  make large up front termination payments for 
conversions i s  :I significant economic disinccntive to convert circuits that were ordered 
ft-om special xcess tar i f fs 10 U N E  combinations. This i s  especially rrue for small  to 
medium siLed carriers, such ;IS Globulcom, that simply cannot afford let alone justify the 
largc tip lront paymcnls. I, 

Terminalion Fees Are Unjust 
Because Circuits Were Ordered From Special Access Tariffs 

Since LINE Combinations Were Unavailable At The Relevant Time 

I t  bears emphasis, as the 1CC also noted that UNE loop/transport combinations 
were not available to competitive carriers when ILEC UNE combination obligations were 
bein2 litigated during thc l ime that these spccial access circuits were ordered.’ 
Compctitive camiers had to ordei. special access services as a substitute for UNE 
combinations even though the Supreme Court ultimately determined that Rules 3 15(c)-(f) 
should not have been vacated by the Eighth Circuit. I t  i s  therefore patently unfair and 
inequitable to pcrmit ILECs 10 inrcipi-et their tar i f fs in  a manner that allows them to 

5 M. :It 12 
18 

I1 ahiiuld he noted that Ameritech I l l inois has attempted IO f i le with the ICC revised cost studies 
and u r l i t i  that wiiuld significanlly increiise UNC rates. The prospect of significantly hlgher UNE rates in 
Ihe near future makes the payrnenr of termin:ition fees even more o f 3  disincentive and economically 
unieasible. 

Id. ai 14. 1 
- 
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assess termination fees when CIXCs should have been ablc t o  order LINE combinntions 
of I m p  and transport in  thc firs1 instance. 

The Commission Has The Authority To Relieve CLECs From Paying Termination 
Fees When Special Access Circuits Are Converted To UNEs 

The FCC has ample authority to I-clicve CLECs of  such lei-mination penalties 
under section 4(i) of  the 1934 Act as wcll as seclion 25 I of the  1996 Act. Courts have 
held that "the Commission has the powcr to prescribe a change in contract rates when i t  
finds them to bc unlawrul.. .and LO modify orhcr provisions of private contracts when 
necessary to serve the public intcrcsl."* The FCC has excrcised this authority many times 
in the past with rcspcct to "lresh look" requiremcnts. 11 

Notably. in a m:iricr similar to Ihe circumrlances presented here, the FCC relicved 
competitive can-icrs of termination penaltics when i t  was apparent they would create 
inequitable rcsults that a1.e inconsistent with the purposes of  Scction 202(a) of the Act." 
In particular, because of these concerns and because il  was ordering LECs to convert all 
individual case basis ("ICB") pricing lor DS3 services to generally available rates, the 
FCC held that i t  "will no1 pcrrnil LECs to assess converled ICB customers termination 
Iiabilily charges or non-recurring charges." Similarly, because UNE combinations were 
only available at  spccial access rates and are now available at UNE rates, the FCC should 
n o t  pci-init ILECs to assess convei~ed special access customers termination liability 
charges. As the FCC found i n  the ICB DS3 Service O[ferinl: Order, to do otherwise 
wotild "crc;itc inequitahlc i.esults. 

I I  

I ?  

LVc.,iem I ln t lm Tel. Cii. v FC'C. S I 5  F ? d  1495. 1501 (D.C. Cir. 19871. 

SCC. c.: . ,  I r n~ lemc i i~ i~ t i nn  i l f rhc:  Local Comixlilion Provisions in the Telectmmunicationa Act of 
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CC Docket Nos. 96-98 & 95-185. Fin1 Report ;ind Order, I I FCC Rcd 15499, 'll 1095 (1996) (" locrr l  
Cwtperirioti Fitsr Rcporr m i d  Or,/< I ''1 (suhsequcnl histoi-y ornilred) (citing Expanded Tnrerconnecrion with 
Loc:iI Tcler~hiine ComD;in\ Filcilirim:>, CC Docket N i x  91 ~ 14 I and 92-222, Keporl and Order and Notice oT 
Pwpo\ed Rulemaking, 7 FCC Rcd 7309, 7463-7465 (1992). m., 8 FCC Rcd 734 I ,  7342-7359 (1993) 
(fresh look t o  enable c i i s iome~s  IO t;iks .rdv;~ntagc of new competirive upportunities under special iiccess 
expanded interciinnectiuni, viiciired 011 other sriiunds and I-emmded for further uroceedines sub. nom. Bell 
A1l:intic Tel. Cos. u ,  FCC, 24 F.3d 1411 (1994) Competition in the Interstate lnterexchanee Marketolace, 
CC Docker No. No. 90-132. Memolanduin Opiniun and Ordcr on Reconhideration, 7 FCC Rcd 2677, 2681- 
82 (1992) ("fresh look" in the con twt  of 800 bundling wilh interexchange offerings); Amendment of the 
0 GEN Dockel No. 88-96, 
Meminandum Opinion and Order on Reconnider;lrion. 6 FCC Kcd 4582,4583-84 (1991) ('fresh look" 
rcqu~rcrncnls imposed in the context of air-ground radiotelephone service as condition of grant of  Title 111 
Iicansei). 

See Local Exchawe Carriers' 1ndividu.il Casc Bas15 DS3 Service Offerinxs, CC Dockei No. 88- 

d. 
Id. 

!I, 

136. 4 FCC Rcd. 8534, ¶¶ 78-79 (1989) (,"/C'E DS.3 Servicr Ojfertt~,q Older") 
I ,  

I' 
- 
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Proposed Relief 

111 its Triennial Rcview. the Commission should rule there i s  no termination of 
scrvice during the conversion of a circuit ordered from an interstate special access circuit 
to EELS when the CLEC has ctrrnmi~ted to continue to tise and p3y TELRIC rates for  the 
facilities and functionality 01 the circuil lor the remainder of t h e  oi-iginal term. Thc FCC 
has pi.ovided such relief in  [he past and should delcrmine that termination fees under the 
intcrstate spccial access lai-ifts are nor applicable and nor appropriate in such 
circumstances. 

, 
,’ 
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,’ c- 
M. Gavin McC& 
Chief Legal 
Globalcorn, Inc 

Attachmcnt 

cc: -Mai.lene Dortch 
Thomas Navin 
Robert Tmner 
Jeremy Miller 
Julie Veach 
Daniel Shiman 
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